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PROCEDURE AND PRIVILEGES COMMITTEE 
Ninth Report — “Protecting the Parliament: Exclusive Cognisance and Sanctions for Breach of Privilege and 

Contempt of Parliament” — Tabling 
THE SPEAKER (Mr M.W. Sutherland): Members, I present for tabling the ninth report of the 
Procedure and Privileges Committee entitled “Protecting the Parliament: Exclusive Cognisance and Sanctions 
for Breach of Privilege and Contempt of Parliament”. 
[See paper 3668.] 

The SPEAKER: As members are aware, it is unusual for the Speaker to table and speak to a committee report. 
The last time this occurred in this house was in 2007 when Speaker Riebeling tabled and spoke to 
a Procedure and Privileges Committee report because of its significance to the Legislative Assembly. I also will 
be speaking today to a PPC report because of its significance to not only the Legislative Assembly but also, more 
broadly, the Parliament of Western Australia. Like Speaker Riebeling, I shall also keep my contribution to this 
debate as short as possible in acknowledgement of the protection that I am afforded by the house when I am on 
my feet. 

The “Protecting the Parliament” report is the Procedure and Privileges Committee’s response to a report tabled 
last year by the Legislative Council’s Standing Committee on Procedure and Privileges. The Legislative Council 
report is entitled “Review of the Report of the Select Committee into the Appropriateness of Powers and 
Penalties for Breaches of Parliamentary Privilege and Contempts of Parliament” and contains four 
recommendations at recommendation 2 — 

The Committee recommends that the State Government instruct the Parliamentary Counsel to 
draft a bill or bills to: 

(a) amend the Criminal Code so as to clarify that the proceedings of Parliament may be used 
as evidence in the prosecution of an offence under sections 55 to 59 of the Criminal Code; 

(b) amend the Parliamentary Privileges Act 1891 to provide that each of the Houses of the 
Parliament of Western Australia may impose a fine by way of penalty for any amount 
either House considers to be appropriate in relation to any breach of privilege or 
contempt of Parliament; 

(c) amend the constitutional and/or electoral legislation to abolish the ability of a House of 
the Parliament of Western Australia to expel one of its Members; and 

(d) establish a statutory definition of the ‘parliamentary precinct’. 
Earlier this year, the Legislative Council debated this report and agreed to recommendations (b) and (d); that is, 
the recommendation relating to the houses being able to impose a fine of any amount for a breach of privilege or 
a contempt and the recommendation relating to establishing a statutory definition of the parliamentary precinct. 
The Council resolved to refer recommendations (a) and (c) relating to amending the Criminal Code and 
abrogating the power to expel members back to the Legislative Council’s Standing Committee on Procedure and 
Privileges for further consideration. The Legislative Council also resolved to acquaint the 
Legislative Assembly’s Procedure and Privileges Committee of this report. 

In conducting its review of the recommendations in the Legislative Council report, the Legislative Assembly’s 
Procedure and Privileges Committee also took into consideration reports and recommendations of other privilege 
committees in the Westminster system that have considered sanctions for breaches of parliamentary privilege 
and contempt of Parliament. One of the major themes of these privilege reports has been the appropriateness, 
scope and enforceability of the penal powers that legislatures can invoke to discipline members and non-
members for breaches and abuses of parliamentary privilege and for contempt of Parliament. Although 
designated penal powers, these powers are more generally called upon as a shield rather than a sword to protect 
Parliaments’ processes and authority, and they derive from Parliaments’ exclusive cognisance; that is, their 
jurisdiction to control their internal affairs, proceedings and procedures without interference from outside bodies. 
Although misgivings are sometimes expressed about Parliaments wielding penal powers, the observations of the 
1999 UK Joint Committee on Parliamentary Privilege are worth noting —  

If the work of Parliament is to proceed without improper interference, there must ultimately be some 
sanction available against those who offend: those who interrupt the proceedings or destroy evidence, or 
seek to intimidate members or witnesses; those who disobey orders of the House or a committee to 
attend and answer questions or produce documents … unless a residual power to punish exists, the 
obligation not to obstruct will be little more than a pious aspiration. The absence of a sanction will be 
cynically exploited by some persons from time to time. 
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The PPC endorses the view that Parliaments require penal powers to enable them to carry out their vital 
constitutional roles and to protect their proceedings from improper interference. The PPC, however, is mindful 
that Parliaments should always exercise such powers sparingly, never oppressively and not with respect to trivial 
matters. 

I will now deal with the PPC’s responses to the four recommendations in the Legislative Council report. 
Recommendation 2(a) relates to sections 55 to 59 of the Criminal Code of Western Australia. These sections 
deal with the punishment of serious contempts against the Parliament, including disturbing the Parliament, 
giving false evidence before Parliament and threatening witnesses before Parliament. Essentially, these sections 
provide the courts with a concurrent jurisdiction with the Parliament to punish for the specified contempts. The 
Legislative Council report considers that sections 55 to 59 of the Criminal Code provide a significant deterrent 
against the commission of the contempts covered by these sections, but considers there is some lingering doubt 
as to whether a court could access house or committee transcripts and evidence to prosecute these offences 
because of the operation of article 9 of the UK Bill of Rights. Accordingly, the Legislative Council report 
recommends amending the Criminal Code to clarify that the proceedings of Parliament may be used as evidence 
in the prosecution of an offence under sections 55 to 59 of the Criminal Code. 

The PPC respectfully disagrees with this recommendation. It is the PPC’s view that sections 55 to 59 of the 
Criminal Code would be rendered inoperative without the necessary implication that parliamentary privilege 
would be set aside to the extent that parliamentary proceedings could be led as evidence. Accordingly, the PPC 
does not agree that it is necessary to amend the Criminal Code to clarify this point. Indeed, the PPC is of the 
view that making such a statutory clarification runs the risk of generating greater uncertainty with other statutory 
provisions which may need to operate on the basis of necessary implication but which have not had clarifying 
amendments made to them. The PPC also notes that sections 55 to 59 of the Criminal Code are almost never 
invoked, and does not, therefore, consider there is a pressing case for effecting legislative change. 

Recommendation 2(b) recommends that the Parliamentary Privileges Act 1891 be amended to provide that each 
house of Parliament of Western Australia may impose a fine by way of penalty for any amount either house 
considers to be appropriate in relation to any breach of privilege or contempt of Parliament. The PPC agrees with 
this recommendation, noting that it would improve the current regime by which the Assembly can fine to any 
amount for the contempts enumerated in section 8 of the Parliamentary Privileges Act 1891, but cannot impose 
more than a $100 fine for contempts that are not enumerated in this section. The practical consequence of this is 
that the Assembly could impose an uncapped fine on someone who sent a member a challenge for a duel, for 
example, but could not impose a fine of more than $100 for such serious and more likely contempts as the 
interfering with or threatening of a committee witness, the publishing of false and misleading reports of house or 
committee proceedings, or the wilful provision of false evidence to a house or committee by a witness. 

The PPC is of the view that limiting the houses to being able to order only a token fine for potentially major 
contempts but then vesting the houses with the power to imprison those who do not pay the said token fine is 
anomalous to say the least. This anomaly is principally due to the erosion of financial penalties over time due to 
the effect of inflation. The original penalty of £50 provided for in the standing orders when adopted in 1891, for 
example, is equivalent to approximately $5 800 in today’s money—a substantial sanction. Accordingly, the PPC 
supports Legislative Council recommendation 2(b). However, the committee considers that it would be 
appropriate to provide a 28-day period for the payment of any fines imposed under this provision, as is standard 
practice under legislation and in line with community expectations. 

In addition to recommending these amendments to the Parliamentary Privileges Act 1891, the PPC recommends 
that the Assembly amend its standing orders to enhance the capacity of the house to protect its proceedings. The 
PPC recommends the deletion of standing orders 55 and 56 and their replacement by new standing orders. 
New standing order 55 should make explicit the power of the Assembly to determine that any particular act 
constitutes a contempt. The PPC also recommends that this standing order include threshold criteria to guide the 
house in determining whether to find an act constitutes a contempt. Proposed new standing order 55 would 
read — 

(1) The Assembly has power to determine that any particular act constitutes a contempt. 
(2) The Assembly’s power to adjudge and deal with contempts should be used only where it is 

necessary to provide reasonable protection for the Assembly and its Committees and for 
Members against improper acts tending substantially to obstruct them in the performance of 
their functions. 

Given the quantum of a fine for a contempt is within the jurisdiction of the house to determine, the PPC 
recommends that new standing order 56 confirm the power of the Assembly to impose a fine of any amount for 
any contempt and, again, would provide for a 28-day period within which this fine could be paid. 
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Recommendation 2(c) recommends legislative amendment to abolish the ability of a house of the 
Parliament of Western Australia to expel one of its members. The PPC does not support this recommendation. 
A Parliament’s power to expel a member due to gross misconduct is not essentially a penal measure, though it is 
often portrayed this way. Rather, it is a protective measure whereby a Parliament can preserve public confidence 
in the institution. It is a primary instance of a house being able to regulate its internal affairs. The power to expel 
a member has never been used in the Parliament of Western Australia and has been only sparingly invoked in 
other Australian parliamentary jurisdictions—and most instances are not recent. 

However, notwithstanding its infrequent use, the PPC agrees with the observation of the Attorney General, 
Hon Michael Mischin, MLC, when this recommendation was being debated in the other place, that although the 
power to expel has never been used in the Parliament of Western Australia, we may find in abolishing this 
provision that “we are giving away a power that we one day find is very valuable and may be necessary … 
Parliament may be helpless to preserve its own integrity and its own dignity”. 

Recommendation 2(d) recommends establishing a statutory definition of the “parliamentary precinct”. The PPC 
agrees with this recommendation. In Westminster parliamentary jurisdictions, the control and management of 
parliamentary buildings and grounds traditionally vests in the Presiding Officers. However, in the absence of 
parliamentary precincts legislation, there can be ambiguity as to the defined geographical area over which the 
Presiding Officers, and their authorised delegates, may be confident that they exercise this authority. Specifically 
in the case of the Parliament of Western Australia, there is uncertainty as to what constitutes the parliamentary 
precinct. Without a delineated geographical area, this Parliament lacks certainty as to those areas over which the 
Presiding Officers can enforce control to admit or exclude. This can have practical implications with respect to 
security, law enforcement, emergency situations and planning control. Imprecision regarding the precincts can 
also have implications for parliamentary privilege: which parts of the grounds are off limits to someone excluded 
by a resolution of the house or to someone attempting to serve a summons on a member? 
The view expressed in the Legislative Council report is that a statute that “clearly defines the parliamentary 
precinct and affords minor or temporary changes to the boundaries” would be beneficial to the 
Parliament of Western Australia. The PPC agrees that there would be advantages to clarifying the extent of the 
parliamentary precincts in our jurisdiction, and notes that most Australian Parliaments have enacted 
parliamentary precincts legislation. Accordingly, the PPC recommends that appropriate parliamentary precincts 
legislation be introduced into the Parliament and that, as a first step, existing draft parliamentary precincts 
legislation be provided to members in the form of a green bill. 
Members, the recommendations in this report seek to confirm and clarify, and provide greater consistency to, the 
measures this Parliament can draw upon, if required, to protect its proceedings and processes from improper 
interference and obstruction. 
I commend the report to the house.  
MR F.A. ALBAN (Swan Hills) [2.59 pm]: I would like to add a few words in support of the recommendations 
made in the Procedure and Privileges Committee’s ninth report just tabled, titled “Protecting the Parliament: 
Exclusive Cognisance and Sanctions for Breach of Privilege and Contempt of Parliament”. Parliament plays 
a vital constitutional role in representing, legislating, inquiring and debating in the public interest. Regrettably, 
on occasion, individuals or corporations seek to interfere with or impede Parliament in carrying out these 
functions. When this occurs, it is imperative that Parliament can protect the integrity of its processes so that it 
can continue to perform its important roles. For this reason, it is critical that Parliaments maintain their so-called 
penal powers. I reiterate the Speaker’s observation that Parliaments’ penal powers are essentially more protective 
than penal—that is, they are used as a shield rather than a sword to protect Parliament. 
I must admit that it was an eye-opener for me to realise that the capped $100 fine that the Legislative Assembly 
can impose today under its standing orders for quite serious contempts was equivalent to approximately 
$6 000 in today’s money in 1891 when the standing orders were first adopted. The operation of inflation has 
rendered the fines available to the Assembly almost ineffective in anything but a symbolic sense. Without 
amending this provision, the Assembly’s capacity to fine for some contempts will become a nullity within a few 
more decades. Although I believe that Parliament needs to have meaningful sanctions to protect its proceedings 
and processes, I am pleased to see that this report recommends that the house adopt a threshold test for guidance 
in deciding whether a contempt should be punished. I also think that the recommendation to extend the period 
available for those who are fined for contempt to pay their fines is more in keeping with community expectations 
and is an appropriate concession by the Assembly. 

The recommendations in the report just tabled seek to confirm, clarify, add some consistency to, and essentially 
enhance the powers held by the Parliament of Western Australia to protect its important functions. I hope the 
house will support these recommendations. 
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MRS M.H. ROBERTS (Midland) [3.02 pm]: The report tabled by you, Mr Speaker, takes a very much 
commonsense approach to these issues. It is important that we protect the institution of Parliament and that we 
have appropriate sanctions for breach of privilege or contempt of Parliament. It would appear that, with the 
effluxion of time, that has not been so. The committee, of course, received the report from the 
Legislative Council and considered that report in some detail. I think it has taken a constructive and 
commonsense approach. I think the resolution of the committee to provide the house with a green bill is a good 
one because legislation of this nature should be brought before the house, hopefully with bipartisan support. We 
certainly had bipartisan support when it came to our committee. Committee members, obviously chaired by you, 
Mr Speaker, and including me, the member for Butler, and the members for Swan Hills and Kalgoorlie, had 
some very constructive discussions. The Westminster system has been around for a long time, and from time to 
time there need to be some updates. The committee’s research officers, including Isla Macphail, provided us 
with excellent support and advice on these matters. 
As I said, this report makes very much commonsense recommendations. There is often no perfect solution to 
provide for every circumstance. Of course, it would be most desirable if we had no circumstance to need to 
worry about these matters—if there were no breaches of privilege and no need to sanction anyone for contempt 
of Parliament. However, it is important for the laws in place that deal with these matters to be sensible and 
constructive. As the member for Swan Hills alluded to, a $100 fine means nothing in this day and age. We need 
to have some scope for a range of penalties. The member for Butler, of course, with his legal background and 
knowledge of matters, suggested that in this day and age it is appropriate to have—as Mr Speaker mentioned—
a 28-day period for payment. We certainly do not want to put someone in the position of having to come up with 
the money on the spot or risk being locked up for contempt. It is certainly anachronistic to think, for example, 
that we might hold someone prisoner for a contempt of Parliament. Although that might have been appropriate 
100 years ago, it is no longer appropriate now. The system that has been recommended here is very sensible, and 
I commend the report to the Legislative Assembly. 

MS W.M. DUNCAN (Kalgoorlie — Deputy Speaker) [3.05 pm]: I, too, commend the “Protecting the 
Parliament: Exclusive Cognisance and Sanctions for Breach of Privilege and Contempt of Parliament” report. It has 
been of considerable interest to me because I was a member of the other place when this first came under 
discussion. It is interesting to see how both places deal with such matters. I agree with the member for Midland that 
a commonsense outcome is being recommended here. Certainly, Parliament needs to retain its independence and 
control of its own affairs, and that is really what this report is recommending. Of course, as members have 
mentioned, we need to update some of the penalties to reflect modern-day standards. I also strongly support the 
retention of the right to expel a member of Parliament. Even though that right has never been used, I agree that it is 
a way of protecting Parliament should the situation arise in which a member of Parliament puts Parliament in an 
untenable position. It is also very important in this day and age to be able to define the parliamentary precinct, 
particularly in relation to developments around Parliament, investments in infrastructure and, of course—something 
very relevant to this day and age—managing the security of Parliament. These matters are contained in this report. 
It is something that members should make themselves familiar with. I commend the report to the house. 
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